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Neutrality and proportionality are two features of the European VAT that often come into play when judiciary is requested to rule
on alleged frauds to the tax. According to the well settled case law of the European Court of Justice (ECJ) the right to deduct VAT
can’t be granted when such a fraudulent operation occurs. In the EN.SA. case, to the opposite, the Court rules that neutrality is to
be preserved even when the operation invoiced did not actually take place, if very specific circumstances are met: namely, that no
loss for the national budget occurred, that the company invoiced was not actually planning to erode its tax liability for VAT
purposes and that the non-existent operation was simulated for other commercial purposes (not directly affecting the tax due). This
conclusion is made possible making the principles of proportionality (and reasonableness) to prevail over a mechanical application
of the tax that would otherwise prevent the right to deduct the tax charged.
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1 PRELIMINARY REMARKS

The EN.SA. case1 that was recently decided by the
European Court of Justice (ECJ) was a battleground
upon which VAT principles such as neutrality and pro-
portionality as well as the need for a more robust contrast
to VAT fraud have been tested simultaneously in an
unprecedented way.2 In the eyes of the superficial reader,
the outcome of the judgment would sound surprising as
the court ultimately allowed a business to deduct input
VAT even if it was charged in a non-existent operation.
This understanding is not entirely accurate.

The court rather observed that the prohibition to
deduct VAT as charged for non-existent (arguably frau-
dulent) transactions is a conundrum of the neutrality
principle3; yet, neutrality per se is not a dogma of VAT
implementation, and it must be interpreted consistently
with the principle of proportionality in a delicate balance
of the two.4 Therefore, there could be situations just like
this one in which the neutrality must be re-engineered in

a way to make the entire VAT system more consistent
with this goal to allow a deduction that would otherwise
be denied.

This may occur only in selective situations. First of all,
the non-existent operation for which the invoice has been
issued must not be fraudulent in its nature. Secondly, no
loss should occur for the national budget.

The application of the principle of neutrality also has
consequences on fines that are imposed for an alleged
violation.5 As a general rule, none of the European direc-
tives provide unambiguous guidelines on how infringe-
ments should be penalized (both with administrative or
criminal sanctions). Nonetheless, it is common under-
standing that consequences of violations must be propor-
tional to the breach of the law and imposed in a manner
that does not violate the neutrality principle.6

Yet, while these findings appear to be reasonable and
sound, it is quite challenging to understand how this
delicate balance between proportionality and reasonable-
ness can be achieved. The theoretical point is that,
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